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BEFORE TIIE HON'BLE NATIONAL GREEN
* UNAL, PRINCIPAL BENCI{ AT NEW DELHI

ORIGINAL APPLICATION}{O. 436 OF 2023

THE MATITIR OF :

Association of Fly Ash products Manufacturers (AFAPM)
Applicant

Versus

Ministry of Environment. Forest & Climate Change & Anr.
Responder-it

REJOINDER AFIrIDAVIT TO THE REPLY FILED BY
RESPO]\DEI{T NO.2

I, Rajendra Singh S/o Late Ramnarayan Singh, aged about
-58 )/ears R/o lC 13, Mahaveer Nagar Extension. Kota
(Rajasthar-r)-324009, do hereby soremnry aflrrm and states as
under,

1' l'hat I a.r thc 1ou,c're. r',e,rber .f' trre a,piicant
ass.cilrti.n a,ci as sucrr is rveil c.,r.ersant u,itrr the t.cts
ancl circuuistances of the present case and is competent
to svr.car this present afl-idavit.

I'A[{A WISII ITEPI,Y

2' fh.t thc c.ntcnts o1'Irara I to .5 ir. ,ot ca, Ibr an_r,

collluert being tnatter of recorcl/ lbr.rlal in natirre.
3. 'l-hat the contents .f- para 6 as state ai.e \\rrong hence

cier-ried. I'he a'crmenls niacle in par.lL urcrt-r. r.c,h. has

ltothin-u to do tvith the ntandatory obligation on the part
of- thc c.ar ancr ri-snite basecr thermar power plant fbr
,tirization o1'Ash in environme,tarr' sou.c1 n-]aru.,er as

stip*lated in the Ash utirization Notirication of 202r.
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"It is needless to mention here that the Ash

Utilization Notification is issued under the relevant

provisions of Environment (Protection) Act of 1986'

Therefore, TPPs are duty bound to respect the

stipulation of the mandate of law and act accordingly'

when there is legacy fly ash of 1670'602 Million

Metric fons laying dumped on 3l't December'2021

in unutilized manner in ash Ponds'

Such a huge quantity of legacy ash is lying

unr-rtilized rrpart from the addition with current

deposition of Ash in different ash dyke lagoons' It is

underlined here that still the TPPs are depositing the

Ash in tire form of water siurry in Ash Pond taking the

benefit of relaxation given under the sub-paragraph

A(4) and A(6) of Ash Utitization Notification'2021'

Atthesametime,thecoalandlignitebasedtherrrral

power stations al:e obligated under the mandate

stipulated in sub-paragraph A(7) for the disposal of ash

in environmentally sound manner for the realization of

thelevelofhundredpercentutilizationofAslrfortlre

purposeful utilization of Ash for which the thermal

power plants are held responsible'

Utiiitiesmusttaketheirowntechno.economicand

commercial decisions in mnning their power plant in

viable manner taking measures conducive to their

deveiopment with rationalization of electricity tariff

keeping in view all the necessary expenses coming in

the way of electricity generation and managing all the

expenses efllciently including the expenses on making

ATTESTffiffi
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the hazardous and other waste envirorulentally benign
for the sustainab,ity of the fly asrr management system
in terms of the mandatory provisions of the Ash
Utilization Notificatio n of 2021.

It is true that the setting up of The,mar power prant

is a de-licensed activity as per the lllectricity Act of
2003. However, it is also true that the Nntional
Electricity policy notifiecl under the relevant section of
the Mectricity Act, 2003 reiterates under its paragraph

5'10'4 that "suitcrbre steps wourd orso be tctken so rhot
utilizotirtrt of fll"y ash ,J ensured as per tlte
e nv i ro n mental g uidelin es ".

It is needless to mention that the environmental
guidelines shall be issued exercising tire power
confbrred under the rerevant provision of the Itrp Act o'
1986, Air (Prevention ancl Control ol.pollution) Act
of 1981 and Water (prevention and Control of
Pollution) Act of 1974 by the appropriate authority and

Ministrl'whose directives are binding upon ari the lau.
abiciing citizens ancl institutions including the Tpps.

4. That in reply to the contents of para reply 7 & g, it is

sr-rbmitted that Ministry of power. Govt. of India has ncr

regulatory power to issue any separate and parallel
guiclelines in the shape of the actvisory anci other
di,ectives to tlre Tpps for ,egurating trre crisposar of
Ash. because the Ash is waste material not the by_

product as classified in Schedule VI tagged u,ith
Ilasel No. A2060 antl 82050 ol the Ilazarclous

N
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'Iherefbre. the environmental gr-ridelines fbr

regulating the saf-e and scientific disposal of Hazardous

and other waste in environmentally sound nranttet' sltall

only be issr-red uncier the EI' Act of 1986' Air

(Prevention and Control of Pollution) Act of 1981

and Water (Prevention zrncl Control of- Pollution)

Act of 1g74 by the appropriate authority an<l

Ministry.

Thelefcrre, the Central Government in the Ministry

of Environment, Forest and Climate Change had

issLrecl the Ash lltilization Notification of 1999 in the

light ot the order passed on 28'07 '1999 by the

Ilon'ble Delhi Iligh Court in the matter ol'C'W' No'

214511999. 'l'he said order is quoted as fbllows;

"Respondents is clirected to see that the finol

notificatiorr is publishetl within u period of two weeks

from today-.

Suclr directiorrs ore being given becuuse it is

necessor)) to protect the environntent cotrserve the top

soil crnrl prevent the dumping ond disposal of fltt oslt

proclucerlbllcool,andlignitebusetlthermolplotttsott

hncl oncl lanclfills. l'his witt also moke use of tlte -fl-v

oslt."

lnthisconnection.itisstatutorilybindingtlpontlre

- TPPs to remain abide by the provisions o1' Ash

Utilization Notilication of 2021 issued in

supersession of the Ash utilization Notification of

year 1999 for ensuring the disposal ol ASFI in the

+
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'I'tre clisposar of ASH in the environmentarly souncl

manner shall be ensured in prescribed area of activities
in the light of the mandate stipulated in sub_parngraph
A(2) and in additi.n to trre stipulation of mandate under
the subsequent sub-paragraphs of lirst proviso of
sub-p:rragraph B(1), B(3), 8(6) and B(8) of Ash
Iltilization Notilication of 2021.

Therefbre, to meet the obligation of the disposal of
ash in aforesaici environmentally sound manner, there is
stipulation 1br procedure to be adoptecl mandatorily fbr
snpply of'Ash to the persons or the agencies who are
Iiable to utilize ash under the provision of sub_
paragraph D(l) by serving the written notice upon
such persons :rnd agencies oll.ering lbr sale or
trnnsport or both.

Because as stipulated in the sub_paragraph A(10)
oI Ash Utilization Notilication of 2021. it is the
statutorily obligation of rrundred pelcent utilization Asrr
on the part of the coal and lignite based thermal power
plant and shall be tleated as change in Iarv wherever
the utilization is appricarrre. It is needress to mention
tliat applicable area of activities where the utilization of
ash shall be ensured is arready stipurated in the form of
mandate over tl-re Tpps in above afo'esaid provision of
paragraph (A) and paragraph (B) of Ash l/tilizatiorr
Notilicatiott of 2021.

on tire other hand, the definition of utilization of
Hazardous emd other waste is alread1,. explained in rule

[}

I
iSHAil

r
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(37) of IISM Rule of 2016 rvherein it stated that
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"tttiliz.otiott" nteons use of huz.ardous or otlter woste

os o resource;.

Even though there is no any slleoific provision in

Aslr Utilizarion Notification 2021 fot the disposai of

Ash thr:ough auction to monetize tl're sale of Ash' tl-re

Ministry of power (MoP) has issued the advisory

dated 22.02.2022 prescribing therein neither the step-

wise proceclure to ensure 100% utilization of ash within

tl-ie timelines prescribed by MoEF&CC in its

notification nor any step-wise procedure tbr taking the

promotional measures thereby the utilization of Ash

coulcl be augmented for the stipulated pr-rrposes'

Wllereas, Ministry of power (MoP) has issued tl-re

aclvisory datecl 22.02.2022 prescribing r-rndoubtedly

therein the step-wise procedure to realize the monetary

benefit with the primarily objective to monetize the sale

of Ash through auction ignoring the environment:rl

guidelines as prescribed in clifferent provision of- Ash

Utilization Notification of 2A21.

It is pertinent to mention here that the 'IPPs has

failed to realize the objective of hundred utilization of

fly ash in the light of the previous of notification of

1999 and in the light of the prescribed timeline tixed by

its amenclment in the year of 2016- The tirr-reline for

hundred percent utilization of ash rvas fixed on 31't

December, 2017 through the amendment

notification of the year 2016 of lly ash utilization

ffi:,
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However. the data submitted by the Tpps on which
basis cIlA shou's the graduar increase in utilization of
ash eannot be relied unless the thirci_party statutory
audit submits the report of utilization of Ash by the
TPPs in the compliance of the provision E(5) of the
Aslr Utilization Notilicatio n of 2021.

This advisory is nothing but only the exercise of
discretio,ary po\,ver given to the Tpps unrler flre thircl
proviso ol sub-paragraph R(l) of the Ash
Utiliz:rtion Notilicatio n of 20zr to charge the ash cost
as per the mutually agreed terrns in case the Tpps is
able to dispose the Ash through other means at the cost
of environment ignoring the mandatory provisions of

. 
Ash Utiliz:rtion Notification.

It is stated in paragraph 5.2 of the Aclvisory clated

22.02.2022 that ,,,if crfter bidding/auction some
quantities of ash still remains un-utilizecl, then only,
os one of the options, it could be consiclered to giverr

/iee of cost ort first come first serve busis, if the user

ogency is willing to beur the tronsportution cost.,,

Whereas, Thermal power plants at the zero ground is

practically working in contravention of stipulation

rnade in paragraph 5.2 of the above :rclvisory of Mop
and preler throwing the Ash in the shape of water siulry
in Ash Pond in case after bidcling/auction some

quantities of ash still ,emains undisposed and paralreily

TPPs keep themselves engaged in continuing the

ongoiirg process of auction of Ash repeatedly in the

+
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TPPs prefer to throw the ash in ash pond througl-r

r,vater slurry but not providing tl"re Ash to Rricl<s

Manufacturers for the disposal of ash in

environmentally sound maru.ler for purposeful

utilization.

It is clear frorn tl-re stipulation made in paragraph

5.2, 5.3, and 5.4 of the Advisory of MoP that auction

of ash to monetize the sale is termed as "utilization",

whereas the clisposal of ash through auction to

monetize the sale is not termed as "utilizalion" ir-r

serial no. (i) to (x) of sub-paragraph (2) of

paragraph (A) and in the first provision of sub-

paragraph B(l), It(3), 8(6), and B(8) in Ash

Iltilizrrtion Notification of 202L for disposal of Ash in

environmentallY sound manner.

Thus, terming the ar:ction of ash to monetize the sale

as utilization of ash by the Advisory of MoP is against

the mandate of Ash Utiliz:rtion Notification of 2021' It

seems very lucrative on paper stating that the monetaty

gain realized from the sale of Ash through auction rvill

give least burden on the electricity consumers b)'

providing the cheaper power compensating the

necessary expenses incurred upon in the process ol

electlicitl' generation.

But it is not said anywhere horv much precious

money is spent on disposal of ash in pond in the form of

water slurry and over the management of Ash Pond

system. TPPs and its regulatory Ministry that governs

the generation. transmission, distribution. trading and

i
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use of electr-icity has failed to acknowledge the

monetary losses occurred in disposing the ash in ash

pond in the shape of water slurry that can not be oftset
fiom the monetary gain from the sale of ash through

auction in addition to the damage of environment.

If the Ash is interpreted as a valuable commodity
and therefbre auction is inevitabre for generating

cheaper power keeping in view the interest of end

consulner in the light of reiteration of same in the

Advisory dated 22-02-2023 of Ministry of power,

then whether the continuous and uninterrupted disposal

of ash (vah-rable commodity) in ash pond i, trre fbrm of
r'vater slurry could be termed as rationar activitv from
commercial point of view.

Tili date the Tpps ancl its regulatory ministry of
electricity generation, transmission, distribution and

tlading has not published any report that how much tlie
unit cost of electricity is reduced ancl accordingly

consumers are provided cheaper electricity of such

value through the rcalization of monetary value keeping

tl-re nronetization of sare of ash trr,ough auction since

tlre pubiication of lirst arlvisory clated ZZn,l

Septenr ber , 2021 .

The process of auction of Ash has been continuing

since then except the period in betr,ve en A6_12_2022 to

28-A2-7,022 meanwhile the process of auction was

i,terruitted due to strong view tal<en by the I-Ion,ble

t\C'i' iri tlle light ol its order dated lg_0l.Z0Zz
prrsset{ in the $lttter ol'O.A. 164 of 201g clurihg the

J,.
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hearing of Amaravati matter listecl on 07'12'2022

and 15.12.2022.

Tl-rerefore, the contention made in paragrirph 07 ol'

the counter reply by responrlent no'02 is cornplete

eyewash ancl is pretencling oblivious of the

responsibility that is statutorily binding upon TPPs for

thedisposalofashinenvironmentallysoundnrannerin

prescribed area of activities for purposeful.utilization.

5.Thatinreplytothepara0gofcounteraf]]rdavititis

submitted that the Power Plants r,vere not asked to take

appropriate steps to ensure the maximum utilization of

A'sh to comply with applicable notification of

MoEF&CC. On the contrary, the Power Plants are

mandated through the provisions for statutory

compliance of making hundred percent purposeful

utilization of ash in prescribed area of activities

stipulated in serial number (i) to (x) of sub-

paragraph A(2) of Paragraph (A) in addition to the

first proviso of sub-paragraph B(1), B(3), B(6) and

B(S) of paragraPh (R).

The Power Plants are mandated for ensuring the

availability of Ash to the persons or agencies who are

liable to utilize ash in accordance with the mandatory

provision of sub-paragraph D(1) by serving the

rvritten notice upon such person and agencies ofl-ering

for: sale or transporl or both. The bona-frde pelsons and

agencies rvho are liable to utilize ash who are indulge in

purposeful activities as stipulated in serial number (i)

to (x) of sub-paragraph A(2) of Paragraph (A) in

".* &
ARee

Regd.t[0.

\tt= z? .tt
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dddition to tlte lirst proviso of sub_paragraph B(l),
81S1, Bif; auei e1S; of paragraph (B). In this way the

TPPs are statr_rtorily obligated for ensuring the disposal

of ash in environmentally sound rtaruler in compliance

ti; the stipulation made in sub-paragraph A(7).

6. Tl-rat in reply to the para no.10.f tire counter afficlavit,

it is submitted that trre paragraph 05 of ilre advisory

r,f MoP clnted 22.02.2022 to provide Ash to

prospective user agencies for supply of Ash is not as

per tl-re p,ovision of MoErr&CC Notitic:rtion clatetl

31.12.2021.

Whereas, MoEF&CC Notilication tlated 3l-ll-
2021 manclated the Tpps to provicre Ash to the persons

and agencies who are liabre to utilize Ash as per trre
procedure laid-down in sub-paragraph D(l) of
MoEII&CC Notilication dnted 3l.lZ.Z0Zl by serving

the written notices to such persons or agencies offering

lor sale or transport or both.

Neither the stipulation from sub_paragraph (5.1)

to (5.7) ol Paragraph (5) of advisory are part of the

provision of the MoEF&cc Notification nor have been

fiamec-l in accordance with the stipulation of
mantlatory provision of sub-pnragraph D(l) saicl

notification where the pr-ocedure for supply of Ash has

been already laid-dolvn that cloes not necessitate the

lequirement tbr issuance of the Advisory of Mop
dated 22-02-2022 in supersession ol'Iirst Arlvisory of
2Z-$g-tr$*tr to proviclc Ash to prospective Lrser.

agencries. It is needless to niehtion here- that the present

39
ry.
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aclr,isoryisthetn-rereplicaoftheaclvisoryclateci22-09-

2021 r,vith one minor variation'

7. That in reply to the para 11 to 1'1 of the counter

affidavit, it is submitted that the Civil Appenls (D--v'

Nos. 5195 &5196 ol 2023 ) hled by the respondent

no.02 before the IIon,ble Supreme Court challenging

IIon'ble NG'l''s orders d:rtcd l9'ul'2022

25.08.2022 respectively imposing stal' ol-i

Atlvisory of MoP clatecl 22'02'2022 on tl're grormds

that the Hon',ble Tribr.rnal while passing the impr"lgned

order completely ignored that the Schedule I of thc

National Green Tribunal Act of 2010 which deline

the amlrit of Tribunal's Jurisdiction that don't bring

the MectricitY Act of 2003'

Furtl-rer it is submitted by the respondent no'02

befole the I-Ion'ble Supreme Court of Indi:r

challenging [Ion'ble NGI''s impugned orders on tl-re

ground that the FIon'ble Tribunal ignored that under the

National Electricity l'>olicy prepared under seclion 3 of

Electricitv Act of 2003. the appellant which is

respondent no.02 in present matter being the nodal

Ministr,v is empowered tbr all possible clevelopment'

deployment of tecbnoiogies, utilization and productive

use of fly ash. Accordingly' as Electricity Act' 2003

don't tail within Schedule I of the National Green

Tribunal Act of 2010, same could not have been

eramined.

Whereas.theNationalElectricityPolicyprepared

under section 3 of Electricity Act of 2003 has

,-LA
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this
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stipnlatecl rrncler its paragraph 5.10.4 that ,,suitubie

stcps ttttultl olso bt' r,kctt so trtor tttiriartiort of fly nstt

iS eitstireri os !)vr llte environmentcrl guidelines,,. And
the power to issue the environmental guidelines for
i'rtilization of Ash because being the waste materiar and

tl-rreat to en,ironment that originates during the coal

burning process of electricity generation from power
plant is rests with the appropriate authority and

Ministry r,vho has power to issue the environmental

guidelines tbr protection of environment under the Ep
Act ol 1986, Air (prevention and Control of
Pollution) Act of 1981 and Water (prevention and
Control of Pollution) Act of 1974.

And, accordingly IIon,ble NGT is empor,vered to

examine the matter comes uncler the afbresaid Ep Act
ol 1986, Air Act of l98l and Water Act of 1974 in
Schedule r ol'the Nationar Green 'I'ribunal Act of
20fi.

A waste material that is tlrreat to the environment

and its r:tilizatio, lor disposal in envirorulentally sound

manner is to be governed by the environmental

guridelines issued under the reguiatoly liamework of the
IiP Act of 1986, Air (prevention :rnd Corrtrol of
Pollution) Act of I98l and water (prevention ancl

Control ol Pollution) Act of 1974 and not to be

governed by the Electricity Act, 2003. Whereas the

lilectrici{y Act 2003 is for regr_ilating generation.

irairsmissi.n. distribution, energy conservation, and rbr

ontimrll i"rrilizati.tr ol' resuLlrces *sed lor- m;tkitrg

ISHAG lv'10 lrri ; i;r ;\4AD
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Electricitl' ancl rationalization of tariff consiilering all

the expenses comes in the way of generation ol'

electr:icity as well the expenditure cotlles in w-a1' t'rf

inrplementing the environmentally benign policy that is

d*
{

Mfr,
4884

,(,
,i Regr..th.tt

#
issued as per the environmental guidelines'

It is pertinent to mention here that tl-re respondent

no.02 in present case never raised belbre FIon'bie NClf

rvhile adjudicating and hearing the matter rvith respect

to the impr'rgned orders respectively that the Flon'ble

NGT has no jurisdiction to iilerfere and to examine the

matter. Tl-re respontlent no' 02 that is appellant in

Civil Appeals (Dy' Nos' 5195 &5196 o12023 ) belbre

the llon'ble Supreme Court challenging IIon'ble

NG'l''s orders dated 18'01'2022 and 25'08 '2022 has

raised sr-rddenly before the Hon'ble Supreme Court that

as Electricity Act 2003 tlon't fall within Schetlule I of

the National Green Tribunal Act of 2010' same could

not have been examined by the I'Ion'ble NG'l' (P'B')

and same was never befclre raised while the matter was

being clecided by the IIon'ble NGT'

8. That the contents of Para 15 as stated clo not call for any

comment being matter of record'
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I' the deponent above named do hereby verify that tl-re contents of
this al'tldavit arc' true ancl correct to the best of rny knowleclge

tictived from the recoi:ds anci notrring relevant l"ias been concealecl

lherctlom. Veril'ied at Kota. Ra.iasthan on tl-ris day of
Noverlrhr'i. 2023.
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11/27/23, 7:40 PM Gmail - OA No. 436 of 2023 Association of Fly Ash Products Manufacturers Vs. Ministry of Environment, Forest & Climate Change

https://mail.google.com/mail/u/0/?ik=dd557499b4&view=pt&search=all&permthid=thread-a:r6292441343363847807&simpl=msg-a:r33067300916934… 1/1

VK Shukla <vkslawoffices@gmail.com>

OA No. 436 of 2023 Association of Fly Ash Products Manufacturers Vs. Ministry of
Environment, Forest & Climate Change
1 message

VK Shukla <vkslawoffices@gmail.com> Mon, Nov 27, 2023 at 7:39 PM
To: secy-moef@nic.in, secy-power@nic.in

Sir(s)
PFA copy of rejoinder to the reply/ counter affidavit filed by respondent No.1&2 in the above said matter.
Regards

V.K. SHUKLA
Advocate, Supreme Court of India
Madhav & Associates, B-69, LGF | Lajpat Nagar-1 | 
New Delhi-110024 | Telefax: 011-45558066 
E-mail: vkslawoffices@gmail.com | Mob.: +91 8800131234

CONFIDENTIALITY NOTE

 

The contents of this message may be legally privileged and confidential, for the use of the intended recipient(s)
only. It should not be read, copied and used by anyone other than the intended recipient. If you have received this
message in error, please immediately notify us at the above co-ordinates, preserve its confidentiality and delete it
from your system. Thank you.

2 attachments

Rejoinder MoEF final 27.11.2023.pdf
13061K

Rejoinder MoP final 27.11.2023.pdf
8722K
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